Dear Homeowners:
You Board has asked that we provide you with a brief status update regarding your action against the declarant of your project, and its affiliated companies.

After extensive litigation, the Association settled its claims against defendants on the following terms: 


1.
Cash payment of $1.5 million from on of the insurers for defendants;


2.
Entry of judgment against the declarant (AFE Spinnaker, LLC) in the amount of $8.7 million;


3.
Entry of judgment against the two other companies (AF Evans Company and AF Evans Development) in the amount of $7.9 million, however, the most that can be collected from all the judgments combined would have been $8.7 million;

4.
The judgment amounts were subject to confirmation by the Superior Court as “reasonable” settlements, and confirmation by the Bankruptcy Court as against AF Evans Company, which is in Chapter 11 reorganization proceedings;


5.
The companies assigned to the Association their rights against their insurers (other than the one that paid $1.5 million), and against their insurance broker;


6.
If we can prove that one or more of the insurers denied one or more of the defendants their rights under their insurance policies without reasonable cause, we should be able to collect the entire outstanding amount of a “reasonable” settlement judgment from the insurer for the company;


7.
In addition, we can enforce the judgment against AF Evans Company in its Bankruptcy proceeding, if the Bankruptcy court approves the judgment amount; however, we cannot enforce the judgments against the other companies other than AF Evans Company, except by suing insurers and insurance brokers (those companies have no assets other than these claims, anyway).

After the settlement described above, we took two immediate steps.  First, we notified the insurers and insurance brokers against whom the Association has received the defendants’ claims that we would be looking to them to pay the judgments, and we filed a motion seeking to have the court approve the settlement amounts as reasonable.  Second, we instituted a lawsuit in Federal District Court against the insurers and the broker to collect on the settlement and enforce the assigned rights.
The insurers and the broker intervened in the construction defect action, as is there right, and sought to challenge the reasonableness of the settlement.  The court allowed them several months to conduct discovery of various sorts.  After hard-fought motions practice, the court ruled on December 14, 2010 that the reasonable amount of a judgment against all of the defendants is slightly over $5.12 million, which of course is significantly less than we had hoped to achieve.

We have asked the court to reconsider its decision as to the reasonableness of the settlement against the declarant entity, AFE Spinnaker, LLC, and have argued to the court that a settlement judgment of $8 million or more against that company was reasonable because we already had a judgment of that amount against it by default.  The court has asked for briefing on this question from the insurers, which is a good sign because the court can only reconsider a ruling after getting briefs from the other side.  It can deny a request for reconsideration without getting such briefs.  Thus, we are hopeful that the court will soon rule that a reasonable settlement judgment against AFE Spinnaker is closer to $8 million that $5 million.
Meanwhile, our suit against the insurance carriers and the broker are stayed until a final decision on the reasonableness of the judgments, which should come within a week or so.  After that, we will ask the bankruptcy court for AF Evans Company to approve the settlement.  

Once the bankruptcy court has ruled, which could take several weeks, we will proceed with the action against the insurers that we have already filed in Federal District Court..
The process is frustrating slow, and is taking a vast amount of work to push it along.  However, we are cautiously optimistic that your claims against the insurers and the broker will result in a very substantial additional recovery.  Given the many hundreds of hours the insurers’ attorneys have put into just fighting the reasonableness of the settlement your Association made, we think they are worried about our claims, and likely at some point will try to resolve your claims before losing significant motions or going to trial.  
Very truly yours, 
Leonard Flanagan

